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Dear Mr. Bloomfield:

This letter is to notify you of the determination made by the US. Department of Education, New
York Office for Civil Rights (OCR) in the above-referenced complaint you filed against the New
York City Department of Education (NYCDOE). You alleged that the NYCDOE's "New Small
Schools Initiative" (the Initiative) discriminated against disabled students and students with
limited English proficiency (LEP) ,, by excluding these students from the new small high schools
during the first tnree years of each school's existence. Specifically, you alleged that disabled
students requiring self-contained classes (SC)2 and collaborati ve team teaching services (CTT) 3,

and LEP students requiring bilingual educational services were excluded. Hereinafter, you will
be refelTed to as "the complainant."

OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), as
amended, 29 US.c. § 794, and its implementing regulation at 34 c.F.R. Part 104, which prohibit
disclimination on the basis of disability in programs or activities receiving financial assistance
from the US. Department of Education. In addition, OCR is responsible for enforcing Title VI
of the Civil Rights Act of 1964 (Title VI), as amended, 42 US.C. § 2000d et seq., and its
implementing regulation at 34 C.F.R. Part 100, which prohibit discrimination on the basis of
race, color, or national Oligin in programs and activities receiving financial assistance from the
Department. OCR is also responsible for enforcing Title II of the Americans with Disabilities
Act of 1990 (ADA), 42 US.C. § 12131 et seq., and its implementing regulation at 28 c.P.R. Patt
35. Under the ADA, OCR has jurisdiction over complaints alleging discrimination on the basis
of disability that are filed against certain public entities. The NYCDOE is a recipient of financial
assistance from the Department and is a public elementary and secondary education system.

I LEP students also are referred to as English Language Learners (ELLs).
2 SC classrooms are designed for students with disabilities whose needs cannot be met in the general education
classroom, even with the use of supplementary aids and services.
3 In CTT classrooms, students with disabilities and non-disabled students are educated together with two teachers

a general education teacher and a special education teacher.

,. '. -_~MM'n 0""/,011' nr/,;pvpmenl and oreparalionjor global compelitiveness by



Page 2 of 4 - David C. Bloomfield, Esq.

Therefore, OCR has jurisdictional authOlity to investigate this complaint under Section 504, Title
VI and the ADA.

In reaching its determination, OCR interviewed the complainant and reviewed information the
complainant and the NYCDOE submitted. Based on an analysis of this information, OCR made
the following determinations.

Disabled Students ReQuirine SC and CTT Services

OCR determined that in a memorandum from the Office of New Schools (ONS) to the plincipals
of the new small high schools, dated January 13, 2006, ONS stated, "Special Consideration for
First and Second Year Schools. Given staffing and resource limitations, first and second year
schools ... may opt to delay accepting certain special needs student populations until the school's
third year of development when it has the full capacity to serve them." A policy statement from
the NYCDOE Chancellor, dated January 12, 2007, entitled "Special Education High School
Enrollment Policy Review," states, "Schools in their first and second year of operation are
required to phase-in special education services beginning with the provision of [Special
Education Teacher Support Services (SETSS)4] and Related Services as they prepare to expand
their range of options for students with special needs. All schools will serve Special Education
(Special Class/Collaborative Team Teaching) students no later than their third year of
operation." In addition, OCR determined that on February 16, 2007, the Chief Operating Officer
of ONS stated to the New York City Council Committee on Education that "[w]hile all new
schools teach special education students, we give schools what we call an 'optional waiting
period', during which they are not required to accept students who require self-contained special
education classes or collaborative team teaching services."

OCR determined that the NYCDOE has an open enrollment application process for high schools,
including new small high schools. Students with disabilities apply to high schools, including the
new small high schools, in the same manner as their non-disabled peers through a student-driven
"matching" process.5

Data provided by the NYCDOE revealed that for school year 2008-2009, 59% of disabled
students requiring SC or CTT services were matched to the first high school of their choice,
while only 50% of general education students were matched to their first choice. In addition,
84% of disabled students requiring SC or CTT services were matched to one of their first three
choices, compared with 76% of general education students. Further, the data revealed that
disabled students requiring SC or crr services were choosing and were being accepted by new
small high schools.

Data provided by the NYCDOE also revealed that for school year 2007-2008, 89% of new small
high schools opened in 2006, 81% opened in 2007, and 85% opened in 2008, enrolled disabled

4 For SETSS services, a special education teacher provides specially designed and/or supplemental instruction to
support the participation of the student with a disability in the general education classroom.
S Students identify up to twelve choices for high schools, and through a computer algorithm, students meeting the
required admissions criteria are matched to the highest ranked school that also has ranked them. Schools are
required to rank both disabled and non-disabled students.
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students requmng SC or crr services. In addition, data revealed that small high schools
moving into their third year of operation were accepting a higher percentage of disabled students
requiring SC or crr services than other high schools. The complainant did not provide and
OCR found insufficient evidence to indicate that students requiring SC or crr services were
excluded from small high schools of their choice.6

Based on the foregoing, OCR determined that although the NYCDOE maintains a discretionary
policy that does not require new small high schools to admit disabled students requiring SC or
CTT services in their first and second years of operation, there is insufficient evidence to
conclude that these students are excluded from new small high schools of their choice. OCR
determined that not only are new small high schools in their first and second years of operation
admitting disabled students requiring SC and CTT services, but also, as the schools move into
their third year of operation, they are accepting a higher percentage of SC and crr students than
other high schools. Therefore, OCR determined that the evidence was not sufficient to support
the complainant's allegation that the NYCDOE excludes students with disabilities requiring SC
and CTT services from the new small high schools during the first three years of each school's
existence. Accordingly, OCR will take no further action regarding this allegation.

LEP Students

The complainant alleged that the Initiative discriminates against LEP students who require
bilingual educational services, by excluding these students from the new small high schools
during the first three years of each school's existence. In support of his allegation, the
complainant stated that during the Citywide Council on High Schools meeting held on January
11,2006, the Chief Operating Officer of ONS implied that the NYCDOE excludes LEP students
during the first three years of each new small high school's existence. The complainant did not
provide OCR with the names of specific LEP students who applied to and were denied
enrollment in a new small high school.

OCR reviewed the Citywide Council's meeting minutes and determined that these did not
contain any reference to LEP students with regard to the new small high schools.
Documentation submitted by the NYCDOE revealed that LEP students of all levels were
admitted to the new small high schools during their first years of operation. For school year
2004-2005, LEP students comprised 10.88% of the total student population at new small high
schools, as compared to 12.66% at other high schools. For school year 2005-2006, LEP students
comprised 11.9% of incoming ninth-graders at the new small high schools as compared to 11.5%
at other high schools. In addition, for that same school year, LEP students comprised 10.4% of
the total student population at new small high schools, as compared to 11.34% at other high
schools. For school year 2006-2007, the documentation revealed that LEP students comprised
12.6% of incoming ninth-graders at the new small high schools as compared to 10.6% in other
high schools.

6 OCR requested information from the complainant regarding specific disabled students requiring SC or CTT
services who were dissuaded from applying to or attending, or were rejected from, a new small high school. The
complainant provided the names of five students. OCR determined that these students did not require SC or CTT
services, and/or they were ultimately accepted to a school of their choice.
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Based on the foregoing, OCR determined that new small high schools enrolled a comparable
percentage of LEP students in relation to other high schools. Therefore, OCR determined that
the evidence was not sufficient to support the complainant's allegation that the NYCDOE
excludes LEP students from the new small high schools for the first three years of each school's
existence. Accordingly, OCR will take no further action regarding this allegation, and has closed
this complaint as of the date of this letter.

It is unlawful to harass or intimidate an individual who has filed a complaint or participated in
actions to secure protected rights. If this should occur, you may file a separate complaint with
OCR alleging such harassment or intimidation.

Under the Freedom of Information Act, 5 U.S.C. § 552, it may be necessary to release this
document and related correspondence and records upon request. In the event that OCR receives
such a request, it will seek to protect, to the extent provided by law, personal information that, if
released, could constitute an unwarranted invasion of privacy.

If you have any questions regarding OCR's detelmination, please contact Letisha Morgan,
Compliance Team Investigator, at (646) 428-3827 or via email atletisha.morgan@ed.gov;orme.at
(646) 428-3801 or via email at nadia.r.allen.gill@ed.gov. If you still have concerns following the
conversation, you may send a written request for reconsideration to the New York Office's
Director, Timothy c.J. Blanchard at the address indicated above, within 60 days of the date of
this letter. Please note that while you are encouraged to do so, having a discussion with the case
team about OCR's determination is not a prerequisite to filing a request for reconsideration with
the Director and it does not stop the running of the 60-day timeline.

In requesting reconsideration, be as specific as possible. Please focus on factual or legal
concerns that you believe may change the determination. You should explain why you believe
the determination was incorrect, i.e., why the factual information was incomplete, the analysis of
the facts were incorrect, the legal standard was not applied correctly, and/or the incorrect legal
standard legal standard was applied. The Director will respond in writing.

Sincerely,

?p-'lC/{Z!
~Rdj~llen Gill

/emTIPliance Team Leader
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